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abetract : Tha oonclusion of contrects by electronic

p~peens reises legel probleme which hava to be identified
'and essesmed. Under French and Belglan private law,
those problems are connacted with the law of evidence
and cen be eesily solved.
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1. Introduction

Thie paper will sxamine tha lagsl issusa, updar continental
law, relating to the formation of internetional contracts
cocncluded by slectronic means.

Undar continentel lsw, a contract ia generally considered
to ha formed whan each party therato hae expressad ita consent
and each psrty is aware of tha other's consent. In the event
the partiss are not phyeicslly present whan concluding thelr

{"ccntract but have inateaad ueed means of long-distance

elactronic commuhicatione Iin order to expreses their consent
and to make 1t Xnown to each othar, verioue guestions arise :
When ie the contract concluded 7 Where is the contract
concluded ? Can a contracting psrty ba hound by A message sent
by an uneuthorized person 7 Who la liable for mn slteration
cr loes of the message during ite trenemieeeion ?

Thia paper will sttempt to answer these gueetione. It will
alao examine whether all typea of contracte may ba velidly
concluded by electronic meane. It appeseras thet the validity
cf certain types of contracts ls subject to formelitiee which
cannot he complied with in an alectronic anvironmant. Prior
to axamining the abova-mentioned lagsl guestiona, this paper
will pPpriaefly describa the charaoteristics of somé new

/jelactronic compunicetiona mesna which can ba usad in order to

conclude contracta.

2. Charagterdstics of new peans of copmunicationg (*)

From tha lagal point of view, wilth regard to contract
formatlon, the new means of communications may be classified

{*) We axpresas our special thanks to Mr. Manu Lorant,
resaexcher &t the Computar Sciences Institute at the
Univeraity of Mapur for his aeeistence in drafting this
sactlon of the paper.
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according to threg critaria : the degrae of instsntaneocusnase,
the guselity of the dimlogus and the ascurity of the
communicaticn. . b

2.1. Deqgree of instantanecugness

This criterion is partinent in meny legal ayateme in order
to detarmine where and wvhen the ocontrect hag been mada {(Dutch
lew), the npplicable theory for determining the momaent and
location of the contract (English lew), and tha moment at
which the mncceptance to en offer may occur (German law).

The telephone communication ls genarally conelderad to ba@
Instentsnecus 8o fer as it tekes pleoe between ona person to
enother snd not by means of an automated enswering machine.
Inatantanecusnass ¢f telsx or telefax cowmunliceation depends on
the physlcal proximity of the reciplent and on his promptneas
to anawer. In ths PBrinkibon Ttd. v. Stahag Stahl und
Stablwarenhandelsqesellgchaft case (1}, tha Houma of Llorde
dacided that communloation mede by talax ig an "instantanaous
communication” and accordingly applisd tha theory of reception
{ege below),

VYideooonfarance ohvliouely euppossr inetantanscus
copmunication.

Regarding electrunic mail, the questicn is more difficult :
it depends on tha degres of Interactivity which in ite tum@
depende on ths technica]l outlines of the syeten,
Theoretioelly, telsmatic dialogue may ba as lnetentanscua &aa
talephone communication or videoconfersnce communication.
However, to our knowladge, oparating aelsctronic mall eyetema
only work "off-line®. fTha off-line character msy bes nmors or
lape important, dapending upon how often the mellbox la
cleared. Lst oe flgurs out how elactronic mall works,

{1} (1$82) 2 All E.R. 293, Hooms of Llordm, okted hy E.
Jeyme and U. G5tz in IPRex, 1985, Heft 2, p. 113.
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Flgure 1 Originetor's Rucipient's
machina machine
Mailbox Maillbox
IDirsctory)

Thie figure represents sn alectronic wall operation of
direct transmission between two companiee {slmple figure}.

A pereon (tha “originator®™) who wante to eend o messege by
electronic mmil nust first prapare it with e *text editor”
(1., a word proceasor). Whaen the weeeage la written, it can
ba submitted to an slectronic message handling system, and can
than ke eant to ona or wore racipleanta. After the sending
order la given, tha mesmaga il forwarded to tha nellbox of the
wessage originster, Pariodically (for instance every hour),
the originetor'e wmachine senda tha messagea etored in this

ryvellbox to the raciplant'a mallbox or the latter cnlls them.
Onoe tha messsge la storad in the recipisnt’s meilbox, the
racipient can read whenever ba wanta. When he logs-in (l.s.
whan ha 1a connecting} tha wachine mey inform him of the
preeance of mall or thet ha must call the informetion hiwsslf.
In oartein achemas, it ls pomeibla to force the cell, l.e. to
gend the Degssge from tha orlginator'e mallhox to the
raciplentts mallbox befors the periodical auvtomatic cell. The
operation cen be more complicated : the message cen he sent in
tranmit to thres or four pallboxea or even more. Thle happens
when tha originstor and tha reciplent ara linked to a network
{complex achemm). Tha intermadiate mallboxes may be owned by
the publio (ex. DCS mwall in Belgium) or the private sector
(ex. Eunat).
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Intermediata mellbox

Originator's
machina

)

Recipient's
machina .

=

Frintar 0

Mallbax ) Mallbox

In this cese, the neassge conveys in traneit to four
wailboxes. The time required for the transmigsion depsnda on
o often the mallboxea &are clearsd. The eapaed of
:ransmiesion depends on how often tha diffarant intarmedinte
sallpoxea are cleared and how promptly tha recipient plcks up
1ig mail. This procese looke lika post mail, except that tha
essage is not physically transmitted and transmisalon is
micker snd cheapar. The raciplent's mailbox can be compara
tith his own box and the intermediate hoxes ara aimilar to
wblic boxes. Mpilhoxee arse inplerented Iin spacial
lirectories in whlich every messaga constitutes a file. Accass
.0 massage lasuing and recelving ila genarslly protected by a
wreonal identification code. .

3.2, puality of the dialome

Among the new tranamlmpasion lprocesses, videoconfaranca
.ernita tha greatest rangs of exprasaion of wlll : tha
nterlocutore cen communicate not only tha content of the
.esaage, but elao with Intonations, wsigns, silences and
Amica. '
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Talephone offers the same poasihllitjee excapt that the
interlecutore <eannot ssa one anothar, Talex, telafax and
alectronic wmmil communications are more limited. They Bra
evan nore limited in hosa shopping eervices vhare the dislogue
18 gtandardisad ({preparsd ordsrlng pege whara gonly certain
itans are to ke complataed).

2.3, Security aspects
From tha lagsl point of view, the conceapt of eecurity
refara to authantication of the wveer‘e idantlty and to tha

Oracas of the transadction which cah be used for evidenca.

concarning euthantication, ih ths telephone taechnigue,
voice end hahlte of the corraspondent allow the interlocutor
to be identified, racogniged. The intarlocutore muet know one
another to identify themmelvea. Yideoconferance assures ECYe
or lees tha sane degrea of aacurity ae dislogue hetwean
parties in physical proximity. Telefax and talex present the
wont riske : leeuinyg a massage depends only on the formstion
of tha call number. At the dastination, access to the message
is not protacted, so that everyons naer tha machine can resd
it, The tranemitted nessaga containe indicetione of <the
originator's machina.

Tranamlieeion tracea by which the exiatenca and ths contant

{ ¥ a trensaction may be proved wvary frop oOne process to the

other. Telephona dialogua and videoconference are evanescent,
except whan they are racorded by means of a tapes racorder or a
magnatoscopa. It is alao tachnlcally possible to translate a
racorded vocel massaga jinto a printed writing hy means of o
*Furzwall® machine. still imporfect, expensive and worklng
only with reapact to Engliah, it ie not widely utllized,
Telex and telefax ere basad on a paper neasage, but unlike
telefax, a talax memesnge arrivaa In m form different from the
one aent. In addition toe the messege ltsalf, telex amd
telafsx memsages contain indications to identify the
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originator and the reclplent. <Concerning elactronic »ail, a
printer can b connacted to the racipiant's electronic mall
terminal in order to print the mesesage. Moreover, it can ba
stored on maghatic diek. Berldes the meamsaga itaelf, tha
nessage generally containe data concerning the clrcult end
moment of the transmlasion : data ralating to the moment of
isauing the message (ordar of manding to the originatcr's
mallhox) and receilving it in the recipient's mallbox, data on
the origin end the deetination figure on the maesage @& wall
28 the different atagase of transmiamlon (tranait to the

different mallboxes} can be etorad. 0

l-wmmw?

The firet 10;;a1 guestfon toc ba exeminad is whet typea of
contracta may be concluded by electronic =zmssns and bs
conaldersd lagally valld and therefora anforcsable ?

Amongat the varioue claesificationa of oontrecte, clvil lew
anthore dietinguieh hetween “contrata conaensusla®
(*conasneual contracte™), "oontrata molennels® (“aclamnized
contracts™} and "contrats réela® ("rasl contracts*) (2).

A deacriptien of the .wmain charactaristice of thass

contracta le given below. It appeara from these that :nrtairo

of them cannot validly be concluded by electronic meana.

Congensyual contracts are defined ae those whioch take place
mersly as & Tesult of tha agresmant by the parties, regardleas
of the way the agraement is expresssd. All contreota are
considared ee falling within thie category, unlesa thay ers
definad aa "mclamnlzed contracte™ or "real oontracte®™.

{2) Bee E. De Page, Irnité élémwentaire de droit civil
belgs, tome IV, 196, st p. 419 gt. geq-
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Solepnized contracts arm contracts, the validity of which
ie subject to further formalitiea auch as a writing or the
intervantion of a puhlic officer. Such formalities are
usually reguired in order to aclemnire the conclusion of the
contrect eo that the parties are awers of Its conesguences and
to permit third party to rely on the document. The following
oontraota
are conaldarsd to bes "golemnired contracts™ : s gift, as
definad in Article 931 of the Civil Coda {i.a. the gift
without immadiata delivery of ita object), a contract of

fMmortgage (Artlola 76 of tha Belgian law of December 16, 1951

and the French buprema Court declsion of Auguet 27, 1844), &
aubrogation by tha dahtor ae provided focr in Article 1250,
pare. 2, of tha Belglan Ccivil Code (l.e., when a dabtor
borrows en amount in order to pay hia deht end to‘nubrognte
tha lendar in bie righte against the debtor) (3). Buch
contracte are null and vold if the epecific formmliitles to
which thay are eubject hava not been completsd.

"Real conptragt™ ere contracte wbich take place only when
thelr object haa baen delivered by one party to the other.
The following agraements ere deemad to be "real contracts" :
loan egreementa, asorow agreements, pledge agraements and
gifta with immediete dalivary of the ohject (xnown in French
86 "don manual®). Tharafore, & losn agresment ie concluded
only when the lendar ramita the amount owed to the borrowsr.

p_ln the avant tha loan 1e made through the intervention of

banks, guch remittance is deéemed to ba performed once the
amoupt i¢ credited to tha account of the borrowar (4). Case
law and legal writers alao support the position that an
e@signuent of olaim or a pledge of receivahlees ia valid only
once the Jdocuments weatahliahing such righte have bean
tranafarrad to the asaignee or pladgeea (5},

{3} Although they ara lrralavant ln the contaxt of thie
papar, it ahould alsc ba mentioned that wmarriaga and
adoption ara decemed to ba Pscolemnlzed contracta®.

(4) Bee J. Ghestin, Tralté de drolt civil - Les obligations
= le contrat, L.G.D.J. Parle, 1580 ot p. 264.

{s) Idem.
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Finally, it ehould ke noted that cartein formalitiea are
required enlely in order to inform thlrd peartles of the.
exlatance of e tranesction. In the event auch a formality ls‘
not complied with, the contract is enforcesble betwaeh the
partiee therete but hot ae to third parties. This is tha caas
of eele of reel aetate which ie aubjact te publicity
formalitiaa.

It eppanra from tha dafinitionn and charactaristice
discusaed eabove thet nalther the "solemnized contracte™ nor
the "real contrecte™ era susceptibla of being concluded hyo
elactronic meens.- The formalitiea ilmposad on tha conclueion
of aoleanized contrecta auch ae thalr mgraemant im writing and
in preeence of e public officer (a.g., m notary public), which
la dona by affixing e elgnature and/or a stemp, conetlituta an
pbwilous impadiment to thelr conclualen by alactronic maans.
Howevar, one ehould recall that "solemnipad ocontracte® are
vary eaxoaptlonal, Therafora, tha fect that thay cannot
valldly be concluded by electronic memns heaa no rasl impact on
tha usa of alectronlc weans for tha conclusion of usuval
busineaa egreewmants.

WHeel contracte™ are much mora common., Mora particularly,
documantary credits end easmlgnments of claime, which may be
congldered ra & typse of loan and pledga, respactivaly, ere to
Thelr valldity la there!or@
eubjact to the delivery of thelr objact, namaly the ralavant
Such dalivary cannot, in principla, be

bé deemed ee "rasl contracta®.

papar documents.
performad by alectronic means eince it raguirea tha physical
remittanca of the ectual documente avidancing the righta which
era being trancferrad, Such reatrictione conatituta a rather
important obstacle to the davaelopment of telematic contracta

and can be withdrawn only by enacting appropriata leglslation.

Coheaguently, subject to the restrictlons resulting from
the charscteristice of “resl contracts® and "golemnized
contracte®, all agrasments cen, in principla, be concluded hy

k. 34, 11

elactronic weaans under continantal law. However, parties who
contemplate concluding a contract by electronic means should
pay particular attention to certain poseible problems which

are diecuaassd heraafter.
4. Questions relating to consent
Tha fact that the partias ara ¢t long distanca doss not

affect thair mbiiity to give thelr ccneent to each other but
it creataa edditional rieke of dlacrepanclesn between the

I‘pq,_rmipacl:.1.\u|'|i undaratanding by aeesch party of its coneent. Such
‘rimk varies with tha guality of tha dlalogue resulting from

tha maemna of communicetion which la uaesd, ilts security, tha
guality of the tranenlselon and the difficulties to handle
alactronic wachines.

4.1. Exigtence of consent

The coneent of the partissa wuat exliet for the contract to
be valid. Ona cannot be bound by a contract to which ohe has
not glvan one'm conaant,
application of the

However, ee a Tesult of the
theory of eppamrmnce ("théorie As
lrapparence™), tha ownar of a tarminal may in certain cases be
bound by contracte to which ha haa not pereonnelly glven his
consent (mea polnt £.4.2.).

4.2. Real will supersedes declared will

In the event of dlecrepancy batwean what has been expressed
by tha partiece end what it wae really agreed (resulting, fot
axample, of a walfunctioning of tha communication system}, the
principle axieting in French and Belglan law under which real
will supsrsaedes declared will ehould mpply (saa Article 1156
of the Civil code). Purauant to such rule, the party whe
contenda that thera 1é euch a diecrepancy should establigh
wbhat waa lts raal Intant for tha lattar to prevell, in tbe
abgence of a fault or a negllgencea on lis part. The tbecory of
error could eleo ba invoked by tha victim of the discrepancy.
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[f the discrepsncy between the reel will and the declared will
resuite from en error of tranesmiesion, unlike in German and
[talian law, the consequences of the srror are not borne by
the person whoae wegsage hee besn sltared as long as he cen
:stablieh what wam him real will, Thoee rTulea should alao

spply, mutatis mutandis, in cess of fraud.

4.3. puality of consent .

The consent ehould & glven efter prior reflaction. 1In the
sontext of telemstic centrecte, one could ergue thet the spasd
if the ewchange of messsges does not mllow enough time for
rafisetion. In such & cees, tha contrsct could ba deplared
v0ld for error in the oconaent (“erreur du consentement®). In
srdsr to annul the contract, 8 party should establish thet it
sas Induced to .enter into euch contract on the basie of
irroneous  informaetion. In certain casess, when the
-elationship between the parties ie unbelanced, the courts
wave lmposed on the part of the party which la well-informed
i obligation to inform the other party prior to the
:onolusion of the oontract. 5inoe such ohligation must be
serformed during the negotiation process, it le questionsble
thether it ie fessihle in mn electronic context.

The pre-contraotual cbllgation of informetion wmay ralete
mly to the object of the contract or take Intoc sccount
ersonal needs of the co-contractant. If tha fact that tbe
>erties BXe not present to weach other complicatea the
wovieion of informstion (inpoeaibility to sea the object of
:he contract iteelf), it does not prevent the fulfillment
(precise deecriptive Information oan he glven by
-glecommunicetion end the 1likely development of ISDN will even
wore facllitste thst).

4.4, mlmuh:_.cmnnng_hum:

Since m contract ie concluded on the heeis of en offer and
:n acceptance, it is importent to dstermina in what capacity
.offeror or offerss} the partlas mct. Articla 1101 of the
‘ivl]l Code defines a contract es "an agreement whereby one or

M. 34, 13

more persgns bind themeelvas vim-A-vis ona or wore other
pereons, to giva, meke or tc refrain from doing somathing®.
It appeara from this definition that the conclusion of a
contrect reaults freom an exchange between persons. What ile
the valua of an exchange hetwasn machines (tarminals} ? Both
legal writers and the Courts have admitted that s contract can
be concludad through e machine &ince the latter is under the
contrel of human bainga. If the contrecte were concluded
hetwean machinea operated vie expert aystema, tha Bpame
prlnciple should apply.

4.5, The notions of offer and jcceptance
4.5.1. QIfer

The coffer ie & unilateral declaration of will by which
the cffarcr propoeas to otheras to conclude ® contract. It can
be eddressed to e mpeclfic permon or to the public. Unlike
German lew (&}, under Franch, Belgimn end Luxembourg law, the
cffer thecretically doma not bind his offeror. Howevar, for
the purposea cf seecurity in buminess, cmma law limlte this
principle by holding that the offer muat remain open during &
certain period,

To bind the offercr, the offer must:

1. express the will of the offeree to conclude m contract
with the offeror;

2. be preciee, i.e., include all assentinl elemants of the
propomed contract; the degrea of reguired precislon
depende on the type of contract) when the offer is
rather unspacific, it constlitutae an offer in the legal
eenee; lack of specificity involves only minor elements
which can be datermined by the judgs teking the
circumetancen into accounty

(5} %145 of the B.G.B.
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3. be firm, i.m,, not include genera]l reearves ({for
inatance with the option to aodlfy the terms end
conditione of the contract); '

4. not be equivocel.

An offer does not require a apecial form, It may be
expressad or tacit. An mdvertiaing in & nawepepar, = plecard,
a2 lesflet cen be an offer. An item in & displey-window when
the price ie indiceted ie alac considared to ba an offer.

Provided that all requirensnte ars rulfilled, an offar™
compunicated in a telex or telafax kessaga i@ an offer in the
legal sanae. Unquestionad by the lawyare of Hapolaonian
inepiration, the etatement ie neerly unenimously criticized by
German doctrina. Concerning home shopping earvices, the
latter indesd conelder that the eeller i@ not an offercor but a
pereon who invites the recipient to negotiata and eventually
accepte offera from porcheaer (7). Following German doctrine,
the shopkeeper does not went to be bound without having
checked hia etsck end the aolvency of the ollent. {Gna will
chjact to theae reflaotione that the offarpr has the
poeelbility to limit hie offer on the baala pf the state of
its etock).

How long must the offaror keep his offer open? The
duration can be provided for by law or be made explicit in the
offer, Theé minimum duretion of an offer ile, for instance,
given in e provielon of French Law Wo. 78-22 of January 10,
1578 relating to ooneuser information and protaction in
cartein credit operatione which etates that the lender must
saintain hie offer during e minimue duration of 15 days. When

{7} H. Radeker, Geschéfteebwicklung mit extarnan Rechnern

iz Bildschirmtextdienst, Polvcopje G.M.D., St.
Auguatin, 1883, p. 2; H. Bartl, Aktuella Rechtefragan
des Bildeohirmtext, Der Petrieb, 1982, 1100; W,
Brinkmamy, Vertregsrachtliche Problems dber

Bildschirmtext, Der Betrjebg -~ Berater, 1981, 1165.
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tha duration is explicitely weet forth in the offer, the
offeror binde himmelf tc kaeping hia offar open.

In the ebeence of any indication in the law or in the
offer, the offer wmuet remain open for a reamonahle time. The
raseonahlaness depande on ell circumetancea: 1t can alsc
depend upon the offercr's deslre to obtain an answer guickly
or upon the type of bargain.

4.5.2, ACCEDUANCE

Acceptance conmlate in the declaration of the offeree's
will to conclude the ccntract on the sama terms as these
expreesed in tha opoffer, at least me to meeential elements.
Elemants which may p_nriorl be considared ea belng minor can
in fect be aasential for one of tha parties. This will
generally be underatood from the circumatances. If the
acceptance dees not seat the essentiel elemente of the offer,

acceptance will conetitute s new offer,

Acceptance like offer doas not require apecial form.
It can be express or tmcit. It cen thus take the form of a
writing, e telex, an aelectronic mail memmage, & telefax
mpeeage or & telephone call. Howaver, 1f the offer reguires a
ppecinl form of mcceptance, Lt must comply with that form in

/= crdar to be valid,
-

In Jinternational coemmercial amles, the termse and

.conditione of contracta often submlt the fornlntion of ths

contrect to retificatione hy the #eller after he receives the
purchaser'as acceptance. Thia typs of provialon la freguent in
the wales of goode for production: it can be explained by the
need for plennig the producticn. In fact, because the
eeller’a offer is not firm, 1t cannoct be censldered as an
offer in the legal senea.
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In prectice, partiea often submit their contrect to an
wread formal requirement such as & writing. The lsgal nature
f thim requiremant ia often uncertain: doee the formatlon of

‘he contract require it or ie it maraly necessasry for proof?

In case of doubt, under German law {eee B.G.B.,
he oontrect 16 deemad tc ha fulfilled. Fcllowing the
rinciple of and in the abaence of B eimllar
roviaion, thie molution cannot be applied for oontracta under
‘rench, Belgian and Luxéemboury law. In this laat oaaa, the
udge, at trial level, will oonaider the will of the parties
rom all circumetences. In each case, aa Mr, ¥shn stetas, it
eems diffioult to gualify tha
ingular way bhecausa

§127),

ocnaegnt

agraad raguilremsnt in =»
it ia at the aeme time part of the
the proof of tha oontract (8}). Currant
he writes, ahould take intc consideration modern
echnigques for exprassing thought, ea etatement which is atill
alid 25 yeara leter,

ormation and

ractlioa,

¥hen the offer quick
peclfying a spacial weans of transmiesicn,

hoose the =means he wanta,

requires a withcout

the cfferee may

ANEweYr

provided 1t can tranamit tha

eagage gulckly (for Instance, telex, telaphone, telafax,
lectrenic mall).
¥hen wmuet the offerae give hia acceptance? Thie

uestion 1la connected with tha
ffers:

prohlem of the duretlon of
scceptance must reach the offarea before the offer

Tha detarmineticn cf tha momant of accaptenca ia of
pecial interest in German law.

zplree.

8] Ph. Xehn, La vente comwercisle internationals,
Bibliothdque de drclt commercisl, Sirey, Parls, 1961,
p. 78.

o

.
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Undsr sectlon 147 of the Germen Clvil Code (B.G.B.),
offers made to pearaons Duskt be accepted lnmediately

(otharwiee, ecceptance constitutss a naw offer}, while cffers
nade to ahsent perscna wust be accepted with & reamscnable time
in 1light of ths Balglan
Luxenbourg law). Eection 147 givea an axample of an oiffer
{axcluding tha hypothesie of
autpmatic anawsring machlins). The gquestlion relsed by home
know whathar
talapmstioa are mnde to peracona prasent or ebeent.

clrcumetancea (ae French, and

made to s person present

shopping wmervices is tc communications by
The answer

to this question sesms to dspend upon tha technigue utiljzed.

Garman doctrina diastinguishes two caees:
[§8] eithar the saller hss his owvn computer;
{1i)

or he rente a space in s computsr of the German

telacommunicationsa authority, tha "DeutsEchs

Bundespost®™ {9)

In ths sscond casé (which could be gualified ocff-line},
the comnunication undoubtedly occurs “jinter abseptes”. It is
less caertaln in tha first cese beceuse tha seller‘a computer
and comunicata his answer

canh resact Inetahtanecusly can

iymsdiatsly. It is guesticoablas whethar the dialogue occurs

parson [Xom parson.

The Aifficulty, ouch .dabetsd in crimlnel law, arising
from the exletance of & screan betwsen man and machine appears
hers msgain. It is aleac guestionable whethar & declaration of
wlll conmupicatad by telenmaticsa way be racaivad by a computer

ingtsad of & parson.

(9} Ths Bildechirntext servica 16 accessible by the
professionala but is mostly dastinated to the large

public.
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- Determination of location and moment of contracts

According to tha principle of conssnt and except es to
real and solemnized contracte®, contracte are formed when
onsant ig glven by all partiea, {.e., whan there ia an offer
The determination of the locatlon of tha
ffer snd acceptancea le difficult when parties are not
hysiomlly present, and _dstsrninatian of the momant s

nd an acoeptence.

uastionable when the tranamiasion of sach party's coneent
equiras time. '

There le ® great practical interast in datermining tha ™
ocation and the momant of the contract'e formation.

5.1. Interest of the cuestion
The woment of tha contract'a formation is Ilnportant with
egard toz

the momant at which the offeror le etlll entitled to
withdraw his offer and the offeree his acceptance)

capacity of the contracting parties at the mopent of the
contract'a formation;

applicable law whan new leglalation has been paassd during
the negotiationa;

in the caese of eale of en identified good, 1t datarmines
tha tranafar of title and the hurden of tha riska;

the price when it 1s determined by markst prica. ’\J

Location of contrecta le important for:
determining applicabla cuetomary practice;

determining the competent court:
applicable law in international private lewr
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Many doctrinal rules have heen proposed, although thare is
no clear indicaticn from the Courta. Before diacusaing thasa
rulas, we ahall define nora precieely tha notions of offer and
acceptance.

5.2. Rules for deterpining the conclusion of contracts

becauee of the principle cf "independent will", partied way
egrae upen tha ncmant and the location of tha concluslon of
coOntreacte.

In tha absance ¢f thaae elemants, tha location of contrate
i€ determined hy Italy,
Gwltzarland) or case lav {Belglums, Luxembourg, Franca}. In
the latter countriea, lccation of contracta i determined by
the trial court judge.

legal provisiona (Garmany,

In Belgium, Luxemboury and Franca, lagal writara hava
developed many theories.
the judges,
in which contract le concluded daterminea ite locetion (monist
approach) . Certain writers, howevar, think thet moment and
locaticn are not necessary linked {dualiat approach). The
mein achenea are hriefly described below.

Thesa ere mora or less followad by
Legal writere generally conelder that tha momant

5.2.1. The declaration ruls

According to this rule, contracte are concluded as soon
aa acceptance le given, provided that tha offaror la mada
eware of the accepteance. Thle rule la In practics not very
worxable bLeceuee it is ecnetimea difficult to Infer a
declaration of will from the offersee's behaviour or other

clrcunstancea,
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S.2.2. The expvedition rule

The expedition rule does not raiea the same problem es
+ the daclaration rule. According to the expedition rula,
:ntracta are formed at the woment the deciaration of the
:captenca ls sent (ex. eending of a letter or touchling the

:yboard to order the sending of an elactronic »mall message).

5.2.3. The informatjon rule
Purguant to tha information rule, contracts are formed
. the moment when the offeror tekaes notlce of acceptancae.
1im thaory oreates e viclous circle. Following tha iden that
i@ offer and mcceptancé are given when both parties are awnré
- ope mnother'e wlll the formetion would require knowladge by
e offerse of the fact that the offeror ham taken notice of
on tha other hand, formation of
offaror'e taking notice of the
Laws of Spanish inspiration

and 80 on.

on the
tferee'n declaration of will.
iwva adopted this acheme (10).

:captance
ntracte dependas

5.2.4., The reception rule

Corrective to the rule of information, the
:ception pravidee that contracte are formed at the moment of
16 offeres's acceptanca le received by the offeror, i.e., the
sment et which the offerer could take notice of acceptance.
2ig rule has been embodisd 1n statute law in Germany (B.G.H.,
130} and Italy (Articles 1326 and 1335 of tha civil coda).

rula of

Mmong thess doctrlnal rules, mast jurisdictions heve
lopted tha axpedition and reception rulse.
aould note that undey Dutch lew, the inatantmnecus charactar
f the encountar of the offar end tha acceptancea has Bn impact
a the locatlon of the conclusion of the contrect einca thoea

sntracte are deemed to ba concluded both at the plece from

Finally, one

10} Article 1262 of the Spanish and Cuben civil Codes,
cited by Kahn, op, clt., p. €8,

N
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where the offer wem pent and the pleca where it was received
{11} .

New slactronic compunication masns do not challenge the
legsl principles of the
problem liee

formation of oontracts. The only
in the proof of tha momant and location of
contracte. Telafex presenta Iin thia
difficult]/es s normel -mall;
conferanca ara

connactlon the same
contracts concludad by video-
similer to thoaa concluded by persons
physlcally present; electronlo meil offars many means of proof
{i.a., @lactronic records), provided that they sra regerded ns

nuthentlc,

5.3. International orivate law

The question of determining tha contract “inter absentaes®
ie & claeelc one Iin Ainternetional privata dsw. The rule
ratified by continente] ceselaw i& that applicable lsw depends
on the will of the pertiee ("loi d'eutoncmle®). There im no
difficulty when the parties heve explicitaly exprassed their
will. If they have it may ba deduced from the
circumatencas. If not, the Judgea, coneldering all
will heve recourse to prasumptions and adopt
the lew which seems the woet adequete to the cmae.

not,

circumetances,
Two places
sra moet often taken inte consldermtion by the Jjudgem: the
place whera the contract has been concluded or ths place where
it must be axacuted,

It is srbitrery to loceta B contract "inter absentes™
by coneldering the plece where it was concludsd. Prominent
legal writere conmider thet the real interasts of the parties
nust be taken into mccount. According to them, the raeal
intereste concern the exacution of the ccntract because the

execution expressse the subetantial and

legal relatlone

{11) 5ea E.J., Reotehulgen, Paye-Bas, in la Formation du
contrat {ecua le direction de R. Rodlére), Institut de
drolt comparéd de Parle, Pedone, Paris, 1%76, p. 104.
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;gtwaan the partlae {12). Moreover, it le nearly inpossibla
md 1t would ba inconvenient and inconslatant to eubject the
ontrect's performance to diffarant lawa.

The locatlon cf the axecution of the contract le often
Iifficult to datermina becauaa it occura in many end
ndatermined placas. To aolva this problem, tha critariocn of
:be place wbers the characteristic actlon of executlon occura
16 adoptad. The problam im dieplacad but not aclved. Tha
laterninetion of the location where tha characteriatic sctlion

secure le difficult for lnetence when gooda or persona areC\

removad from one country to enother. Then, the location of
tha astablishment or tha habltual resldance of the party vwho
nust ewacute tbe characterietlc action aehould be the
zriterion. Thia 1@ tha aclution adopted by the Internaticnal
Zonvention of Thea EHegue of Juns I5, 1955 and tha FEurcpaan
Zonvention of Roma of June 14, 1580,

pesidaa the Ilnternational inatrumente datermining the
applicable lew, other conventions containing provieions of
substentive lew have besan elaborated. The Convention of The
Hague of July 1, 1964, ralating to the formastion of contrecta
and the Conventlon of ¥Vlanna of April 211, 1980, which has not
yet entared iln forca.

We shall not diacusa in detail thesea provisione se they/

are known by averyone, but only provida a brief dascription.

The Conventlon of Tha Hagua bae a-vary diffarent acopa
of epplication from one country to enother baceuss of the
regerves. The elm of tha convention la to provide a uniform
ragime of internationl aale contracte by avoiding dataila

{12) H. Battifol apd P. Lagarde, Drelt interpational prive,

L.6.0.J., Parle, 1976, Tome II, 6th adition, p. 255.
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ragarding tba formatinn of the contract, i.a., the notion of
offer and accaptanca and thair effecta, but tha axceptione arae
too nuoerous end unapaclfic. Article 4 of the Convention
defines tha offer: it must be sufficlently precise; Articles 6
end ) seaxm to ratify the rule of recaption, awxcept in certain
caaaa {Articlea & =ml. 2). Undar Articles B, ecceptence =must
raach tha offaror within a reascnable timm, and in came of a
verbal ¢ffer, tha acceptance must occur ilmnmadintely.

&. Duestions velatind to puthentication

6.1. The problepg

One of the maln probleme railgsd in the event a contract is
agraad upon betwaen parties who are not physically present
relatas to putheptication. TEacbh party ahould ke aneured that
the message ba receivas la issued by the peraon who claime to
be the saender and whe ja duly sesutborized to entar into a
contract, Before ha accepta an offer, the offerae should ke
gatinfied that the offer has been laeued by the pereson who
cleime to ba the cfferor. Also, wben he recelivaeas the
accaptance of his offar, the offeror sbould be msatisfied that
it bse besn gent by ths parson who claime to be the offerse.
Both partles should alec be aneurad that thelr messnges have
not been altered during the tranemlmsion.

The imeus ims of particuler importance becsues of the

" axietence in continental law of tbe rule of *"apparent
_mandate®. Pursuent to tbie rule, one can ba bound by a

contract one has nevar agreed upon.

We wlll sexmamine hersundar (1) tha neotion of
suthenticetien, inciuding a deecription of modern memne of
suthentlcation wumed in slectronic communications and their
legal walue and (ii) the legal conmaguencee of Impreper
authentication,
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6.2 The notjon of suthentication

6.2.1. huthentication in aeneral ’

Authantication has two functions: (i} teo ldentify the
author of B message and (il) to indicete euch euthor's intent
to be bound to such nesnage. These functlona have
traditionelly been fulfilled by affixing a bandwritten
slgnature on m paper dccument. For axsmple, when m contract
le concludad by the exchange of letterse, each party can verify
the origin of the leatter he raceived by exemining the
algnature at the bottom of the lettar. Such & latter not only
identifies the euthor of the lettar but ft mlec indicates the
latter'es agreement es teo the contente of the letter.

In the event a ct;ﬁtrnct le concluded by taélephone,
telex or other electronic memns, the ume of the handwritten
algnature am \‘.i‘aa meana of authenticetion ie not poesihle,
Howaver, thers ere nc meena of muthentication which can be
used 1In an electronlec envirorment. Heranftar le &n
unexhaustiva liset end brisf descriptios of eauch wodern meana
of authanticatlon and a discussion of thelr legal acceptance.

€.2.2. Modern means of suthenticstion

Thare &re thres categorles of new techniques of
authantlcation: secret codes, nlas Xknown as personal
identification mmber code, cryptography and reccgnition of

the physical characters et long dlstance. In fact, theesa \

authentication technigquee operate ae a verification procedure:
a mnachine ccopares the Jdata recelved with e reference and
decidee whether the differsnce beatwean the two le sufficiently
pmall to assume thet the suthentificator ie the persen he
claime to ba. Although & handwrltten -aignatura may Blec be
subject to verification by the addressee, it ahould be noted
that unllke modern mesna of euthantication, a hanpdwritten
slgnature le generally not eyetematically verified.
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Gne of the moat widespread muthentication techniques &
the gecret code. It coneiete ©of mn combination of digit
and/or lettars which le, in principle, unique and known oni
by the owner. 1t le often combinad with s magnatic card or
menory card. Thie technigue ia largely used for traneactiorm
at mutomated teller wachined end points of sales. It present
® high degree of macurity eince a aystem allowing foua
attenpta with a four-digit code premsants a riskx of only 0.07m
of the diecovery by m third party lgnorinmg the code.

Criptouraphy Im @ eyetem conaleting of coding a texc
with e confidentiel key and mlgorithme mo aa to render suc—
text unreadshle to e persen who would not hawve trw
corresponding decoding Xxay. Criptography le umed in t¥=
banking mector for electronic fund trangfers between bankc
themaglves (e.g., the 5.W.,I.F.T. systen) and batwean banks arm
their corporate cliente. The installation of such systems i
very expenalva and thelr operation is relativaly elow,

Authentjcetion cen elmo ba performed through oystems
permitting the recognition of vhysical characteristics (suc
ae irie, blood, facs) at long distance. It should be note=
that, ae auch, these eystems parform only one of the twsr
functions of authentication i.e., Idantification but nc=
indicetion of will. 1n order to parform this second functiora
theae eyatans qhould be combined with an appropriat—
procedure, wherehy the person whoss phyalcal charactaristics
are recognized indicates hie agreement. ©On tha other hanck
such techniques, cowmpared to criptography and sacret codee
present the advantege of ldantifying a peracn sand not only tim -
holder of the access device.

6.3, Leqa) value of wodern technigyes of authenticeation

6.7.1. The problems
Tha lsaue of the legal valua of authentication
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:wchnigques {e twofold. Its first eepect reismtas to the
imiesibllity of such techniquee as avidenca bafora the
wrte, this aspect is not deslt with in thie papar (13). Its
:cond espect, which 1s examined hereafter, reletes to the
:1labllity of new euthentication techniques for the partias
» the contract end, in ths event e dispute arisss, vis-A-vie
e courte. Obviously, the partiee should not be eatisfied
ith the relimbility of an euthentication technique if a court
wld not give any legal wvalue to it fin the avent of a
ispute. However, 1t is vary difficult to pradiot whethar =

surt would gilva probetive wvelus in the avent of & dlepute to o

e moet recent techniquee of suthentication {sacret codes,
syptography end electronlic recognition of physical cheracter
¢ long distence} a® long as there 1s no ceselaw on it.

6.3.2., The cagelaw answers .

With regards to predicting ths lagal wvalue of tha Bast
:cent naeans of authentication, it ie helpful to know tha
:gree of rellability courte have grented to oldar tachniguea
f authenticetion, 1.e., those used for tha concluslien of
jreements by telephonsa end telex.

With regard to tejex coptracts, the French courts bave
iken notice of e long-stending practice within the businees

13} For & diacusaion of thle aspect eee Barnerd Amory epd O

tves Poullet, Le drolt de 1le preuve feca A

1'informatique et & la télaématigue, Approcha de drolt

comparé, Revye Intermetionale de droit comparé, 1,

1985, Pp. 3317 send Bernard Amory end Xavier Thunis,

L'avthentification de 1l'origine et du contenu dee

transactions eans papier £t guestions de reaponeabllité

en dreilt centinentel, in L_Q;_Lr_p_mﬂm,i_

internationales assistées par oydinateur, Litec, Parie .
1857,
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world to conclude contracte by talax (14). In Belgium, there
is to our xnowiedgm no ceaslaw on thie point. In Itely, the
Dlatrict Court of Aacoll Picenc [15) hald that:

"In fact, alnce the (telex) mesmage identifies the
telaprintar which produced the text, which is at the
eender's exclusiva disposal, tha sender‘s identity mliso
muet be presumed cercain.®

Howavar, fthie Court alac hald that thif presumption of
avthorship le rebuttabla.
|

The Court's reasoning le bamed on the fsct that the
technical aend other featuree of talex communicatione (notably
the ldentification of esch eubscriber by a code and npumber and
the excluaive uee of tha telex apparatus provided for Ln the
Presidantis]l Decrea 733 of February 7, 1863 regulating the
diract telegraph service bhetwaan telegraph users or telax
earvices] make it posaible to ehow that tha telax of a massage
sent by teleprinter ile written by the sender himeelf, thus
precluding any dlecrepancy betwaan tha massage written by the
sender end that racaivad by the udd'rnnscln in the abeence of
eny technlcel defect in the tn]ep).:inter. Becondly, pursusnt
to tha Court, while it le true that the message is unsigned,
the epeclel features of tha document, which are marked at the
beginning and the and of the masaage with the number snd code
identifying eender and sddresspe, ara far safer snd wore

laportant elementa of proof than those which cen ba Inferred

from tha identification of the sander in a telegram.

[14) Bea@ TeleX Contracte - A Comparative study,

Interpptional Finsnclal law Revigw, May 1562, p. 22,
apd caess cited '

{15) Soc. Soconm v. Eoc. S5lolar-Tronto, Dimtrict Court of
Ascoli Piceno, September 7, 1580, (1%82) E.E.C., 317.
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However, in our opinicn, tha taslex authantication by
mber and cods might not be am relisble me the Itslisn Court
:1d, It la poealhls fcr a third party to access the telex
:rminal cor to connect himself to the telax network and
-ement himself eince thoea ldentification devices ara not
weret,

In The WNetherlands, the Diatriet Court of Arnhes
:contly ruled that it was unlikely that a bank guarantee eent
¢ telax origineted from the apparant gandar of tha tsalex
16). In thie caes, @ Swias corporation tried to draw under a
Nk guarantee alleg;dly issuad by such & Dutch bank. Thsa
itch benk atetad that it never lesued tha guarantes recelved
1 Gwitzerland and denied ite duty to pay, arguing, notahly,
1at the recaipt of a telex dose not reveal anything ahout the
:nder's jdentity. Acccrding to tha putch bank, anyons can
nd a telex and pratend he le mcmeone eles. Expert witnessse
pointed by the Court reportad thet tha racsivar of s telex
& nc ebaclute certainty about tha ldsntity of the eender of
@ mneeeaga and that a telax without & testkey leckm
ithantication and can only ba lasued and confirmed by maill,
ie Court held that sgince & code number wae missing in the
:lex, tha Swiea bank, ae eddreamee, should have chacked its
ithenticity with the eender, and that under the clrcumstances

the case, It was unlikely that the guarantes originated
‘on the Dutch hank.

Pureuant tol -n- expert cplnion batt;ro s German Court
17, the ldentification of the asending asnd recelving
:laprinters on & telex message does not prove such mesesge
5 bsen sent and received by ths ldentified telsprintere.
waver, in thie came, the Court held thet the weseage had
‘tually been eent by the idantifisd teleprintar on the haele
‘a tmetimony frowm a third party. |

i

3] Eee report on this cass by Joseph J. Van oort,
International Business Lawver, Juna 1386, p. 173.

7} OLG Karlervhe, June 12, 1971, NJ¥, 1971, Heft 36, 1011.

9/
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It eppeare from thla hroad survey of caselaw that the
legal value of suthenticetion by telex le very uncertain in
continental law countriem. The Court's acceptanca of
authentication by telephone la even weekar. A French EBupreme
Court’a declajon ruled that the telephone aubscribar ahculd
not be presuwsed ae the euthor of messege originating from its
telephone inatallation (18). 1n thie mattar, S.A.R.L, Régie
Print, e newspaper puhlieher, selleged that it had raceived
talsphone ¢rders for varloua ennouncesente from Bouhagsina.
Bouheeelna ergusd that 1t had never made euch orders and
rafueed to pay them to 6.A.R.L. Régile Print. The trial court
held that Bouhassina had to pay for the announcemente aince it
was responeibles for the telephone inatellatlon from which they
originated end thersfore ehould have controlled ite use. The
Supreme Court held that the trisl court judge did not have
svidence of the 1dentity of the eender of the orders and
thersefore, quashed the declelon.

Bowevar, It should be noted thet thera are asveral
cames relating to contracte concluded by telephone on which
the gquestion of authenticatjon waa not et etake (1%). Such
ceses relates only t0 the guestion of the moment and place of
conclueion of the contracts, The abeencea of arguments on the
authenticetlion aepectes may be dus to the fect that the uee of
the telephone, et leaet to the extsnt that the parties know
esach other, provides & relatively eafs and natural
guthentjcation, l.s., tha recognition of human voice. ©On the

{18) Bouhaeeina v. 5.A.R.L. Rdgle Frimt, Cour de Cassation,
Ch. Copm., June 11, 1981, Bull. Civ. Com. Wo. 265, p.
211. 5es alac A. Benacusean, 0I Informatigue, Narch
1984, Mo, 178, p. 75,

.(191 S5ea in Belgian lLaw: Commercial fourt of Llége, Decenber
T, 1979, Jur, Lisgs, 1960, p. 95) Commerclal Court of
Bruesels, Merch 1st, 1960, J.C.B., 1960, p. 1315. In
French law, Supreme Court, May 14, 1%12, Dalleg, 1913,
I, 2B1.
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ner hand, If the partles do not Xnou each cther, the
‘laphone le, from e technical atandpoint, considersed ae vety
‘liakble.

6.4. Conseguences of improper authentication
Iapropar authentication can result in the elteration of
2 maspage during its tranawleslon or lesuance of a message
unauthorized persocn. Therafora, tha guestions to be
amined ere: . . .
{i) which party will bear the risk that the message le lost
or altsred during the trenemlesicn; and
(i1} whethsr cne can be bound by a neessge one hsa not eent
at all.

6.4.1. Messaage elteration or loggs

The seander of @ wmeasage bears the rlek that such
senge le loet, unlesa it can estahlish thet tha lose la due
the fault or negligence of s third party.

aocordingly, 4f the gender can estsblieh that the
ssage wan lost becaume cf fault or negligence on the part cof
e carrier of information, the former could, in principle,
alm compensetlion mgainst the latter. However, 1t should ke
phaeized that 4in Continentel Eurcpa, the oarriers of
formation sre public telecommunlcatione monopolies and ere
-nerally exempted from ell 1llabllities for the
lecommunications eervices they provide (20).

In the event ths meemsge recelved by the addremess in
tered during the trensmiseion, the sender is normally bound
the pemsage ag it waa received by the addressee, -

T
<}} Howaver, in Francs pureuant to the Law of October 13,

1984 releting to tha publiece service of
telecommunications, J.0, 2% October 1984, p. 3335, the
P.T.T. =8y, 1h certain cesse, be 1liable for the

taeleconnunicaticone mervicea.
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Howaver, 1f it 1la obvicue or wvary 1likely for the
addressee that the mneseaga he recelved was altered, the
eddressss should contact the eender, end if he doas not, tha
eender cennot be bound by the oontent of lts mamenga.

Finally, it should be noted that undar Artlcle 14313 of
the Itelien Civil Code, the rules providing for the invalidity
of & contract khecause of an error ara spaclifically applicable
to an error which uould heppan in the transmission of &
party'e coneent.

6.4.2. Unaythorized message

In the event of lmproper muthenticatlon, lt may happen
that & meseage la ment by en uneuthorlzed person who appears
to the latter ee the euthorized holder of the authentlcatlon
means. 5Such a person mey be an enployea of tha holdear of the
suthenticetion meane or a third party who arranges to access
the telecommunicaticne network and presant himself with e
falne ldentity.

Pursuent to the rule of "apparant mandate” existing in
Belglan, French mand Germen lew, tha authorized holder of the
euthenticetion means may ba bound by a messagas sent by an
unauthorized pereson 1if the recelver of the wnassage may
raescnehly think that the meseages was i1ssued by an authorized

pmperacn, Thie theory hes besen basad on tha gtandard of fault.

‘In ite decieion of December 5, 1953 (21), tha Court of Appeals
of Perle ruled that a conmpany wae bound by the usa of its
etamp by e third perty aincea it had reoklasssly permitted the
third perty sccasa to the office where such stamp was kept.
Since 1962 (22}, the spparent wendats theory ls applied even
in the nbsence of fault or nagligence of tha “apparant

{21} Parle, December 5, 1953, Dalleog 1953, p. 115.
{a1) Case, fr. {ass. plén. civ.) Decembarrlll), 1962, Dallog.
196) and note by J. Calalms-auloy.
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meandator®” providad that the third party i in good faith on
this point. Although we ere hot avare of any casa law, thie
principle could apply teo cnntructa' concluded l-:yl
electronlic means.

alac

7. conclueione !

Tha answere tc the guestions of where and when a contract
haa beén concluded ja not subetantially different 1if the
contract hee been’ concludad by elactronic maane or by morse
traditiohal meana of communicarione 1llka the
lettera. The rulee which have baan elaborated in the past in
ordar to datarmina the location and tha noment of conclusmlen
cf contrecte batween partles whe are net phyaically present
cen ba aasily tranposed to contracts concluded by electronic

means.

The problems relating to authentication ere wmore
delicate. In an electronlc envircnment, the generally
recognized weana o©f authenticeticn, J.a., the handvritten
slgnature, 18 no lenger peossibla, It sust be repleced by

other meaned of euthantication, It appears that the lagal
acceptance of tha lattar are uncartaln,
adoptad Aaiffserent eolutione with ragard tc auvthenticeticn by

telex,

The courte bave

although telax haa been widaly used for e long time.
The lagal accaptanca cf more recant meane of authentication
for the concluslon of contracts by electronlic meane i even
mwore uncertain, Thia doea not mean that technology which ie
avallabla and racognizaed as partnrllling the euthentication
functiona adaguataly should not bg uaad for the concluelon of
However, under the currant state ©of continental
lew, in ordar to aveold uncertainty aa to the legal acceptance
of medarn magné of euthenticaticn, it la strcngly recommendaed
that parties whe intend to uvae them agree in advence in
writing on the veliaity cof tha technology tc be uvaed, oOf

contracte.

courss, 6uch egreaments ara only femelble between the parties

exchanga of e

. 34,

who are Iln regular contect -H'lth @ach other. Such agreemen
may alsc be concluded within professional bodies groupi
bueiness entitiem which are likely to entar into agreement:
Thie hee already been
{SWIFT).

achlavad in the banking communi

() B.Amory - M. Schauss, 1968

C

Réeumé 1 La conclusicn de contrats par des moye!
dlectronigues eculéve des problimes juridiques gu'il convie
d'identifier et dont i1 y e liau de mesurer la portde. A

lumiére des droita privés frangals at belge, on peut affirme
Jue cee problémee se limitept & dea guesticns de preuve qu

peuvent étre rdeclues.



